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Data and Code Ownership and Warranties

Ownership of Work Product by Tribe/State.  With the exception of custom, off-the-shelf (COTS) products or shareware/freeware, all Deliverables shall be owned by the Tribe/State and shall be considered works made for hire by the Contractor for the Tribe/State.  The Tribe/State shall own all United States and international copyrights, trademarks, patents or other proprietary rights in the Deliverables.  
Vesting of Rights. With the exception of COTS, shareware/freeware, and any preexisting licensed works that the Tribe/State is required to purchase for the execution of the Contract, the Contractor shall assign, and upon creation of each Deliverable automatically assigns, to the Tribe/State, ownership of all United States and international copyrights, trademarks, patents, or other proprietary rights in each and every Deliverable, whether or not registered by the Contractor, insofar as any such Deliverable, by operation of law, may not be considered work made for hire by the Contractor for the Tribe/State.  From time to time upon Tribe/State’s request, the Contractor and/or its personnel shall confirm such assignment by execution and delivery of the assignments, confirmations of assignment, or other written instruments as the Tribe/State may request.  The Tribe/State shall have the right to obtain and hold in its own name all copyright, trademark, and patent registrations and other evidence of rights that may be available for Deliverables.

Source Code 

 (a)
Definition.  “Source Code Escrow Package” shall mean:

(i)
A complete copy in machine-readable form of the source code and executable code of the Licensed Software, including any updates or new releases of the product;

(ii)
A complete copy of any existing design documentation and user documentation, including any updates or revisions; and/or

(iii)
Complete instructions for compiling and linking every part of the source code into executable code for purposes of enabling verification of the completeness of the source code as provided below.  Such instructions shall include precise identification of all compilers, library packages, and linkers used to generate executable code.

(b)
Delivery of Source Code into Escrow.  Contractor shall deliver a Source Code Escrow Package to the Escrow Agent, pursuant to the Escrow Contract, which shall be entered into on commercially reasonable terms subject to the provisions of this Contract within thirty (30) days of the execution of this Contract.

(c)
Delivery of New Source Code into Escrow.  If at anytime during the term of this Contract, the Contractor provides a maintenance release or upgrade version of the Licensed Software, Contractor shall within ten (10) days deposit with the Escrow Agent, in accordance with the Escrow Contract, a Source Code Escrow Package for the maintenance release or upgrade version, and provide the Tribe/State with notice of the delivery.

(d)
Verification.  The Tribe/State reserves the right at any time, but not more than once a year, either itself or through a third party contractor, upon thirty (30) days written notice, to seek verification of the Source Code Escrow Package.

(e)
Escrow Fees.  All fees and expenses charged by the Escrow Agent will be paid by the Contractor.

(f)
Release Events.  The Source Code Escrow Package may be released from escrow to the Tribe/State, temporarily or permanently, upon the occurrence of one or more of the following:

(i)
The Contractor becomes insolvent, makes a general assignment for the benefit of creditors, files a voluntary petition of bankruptcy, suffers or permits the appointment of a receiver for its business or assets, becomes subject to any proceeding under bankruptcy or insolvency law, whether domestic or foreign;

(ii)
The Contractor has wound up or liquidated its business voluntarily or otherwise and the Tribe/State has reason to believe that such events will cause the Contractor to fail to meet its warranties and maintenance obligations in the foreseeable future;

(iii)
The Contractor voluntarily or otherwise discontinues support of the provided products or fails to support the products in accordance with its maintenance obligations and warranties.

(g)
Release Event Procedures.  If the Tribe/State desires to obtain the Source Code Escrow Package from the Escrow Agent upon the occurrence of an Event in Section (f) above, then:

(i)
The Tribe/State shall comply with all procedures in the Escrow Contract;

(ii)
The Tribe/State shall maintain all materials and information comprising the Source Code Escrow Package in confidence in accordance with this Contract;

(iii)
If the release is a temporary one, then the Tribe/State shall promptly return all released materials to Contractor when the circumstances leading to the release are no longer in effect.

(h)
License.  Upon release from the Escrow Agent pursuant to an event described in Section (f) above, the Contractor automatically grants the Tribe/State a non-exclusive, irrevocable license to use, reproduce, modify, maintain, support, update, have made, and create Derivative Works.  Further, the Tribe/State shall have the right to use the Source Code Escrow Package in order to maintain and support the Licensed Software so that it can be used by the Tribe/State as set forth in this Contract.

(i)
Derivative Works.  Any Derivative Works to the source code released from escrow which are made by or on behalf of the Tribe/State shall be the sole property of the Tribe/State.  The Tribe/State acknowledges that its ownership rights are limited solely to the Derivative Works and do not include any ownership rights in the underlying source code.
Rights in Data


(a)
The Tribe/State will be and remain the owner of all data made available by the Tribe/State to Contractor or its agents, Subcontractors or representatives pursuant to the Contract.  Contractor will not use the Tribe/State’s data for any purpose other than providing the Services, nor will any part of the Tribe/State’s data be disclosed, sold, assigned, leased or otherwise disposed of to the general public or to specific third parties or commercially exploited by or on behalf of Contractor, nor will any employee of Contractor other than those on a strictly need to know basis have access to the Tribe/State’s data.  Contractor will not possess or assert any lien or other right against the Tribe/State’s data.  Without limiting the generality of this Section, Contractor shall only use personally identifiable information as strictly necessary to provide the Services and shall disclose such information only to its employees who have a strict need to know such information.  Contractor shall comply at all times with all laws and regulations applicable to such personally identifiable information.  

(b)
The Tribe/State is and shall remain the owner of all Tribe/State-specific data pursuant to the Contract.  The Tribe/State may use the data provided by the Contractor for any purpose.  The Tribe/State will not possess or assert any lien or other right against the Contractor’s data.  Without limiting the generality of this Section, the Tribe/State shall only use personally identifiable information as strictly necessary to utilize the Services and shall disclose such information only to its employees who have a strict need to know such information, except as provided by law.  The Tribe/State shall comply at all times with all laws and regulations applicable to such personally identifiable information.  Other material developed and provided to the Tribe/State shall remain the Tribe/State’s sole and exclusive property.

Ownership of Materials

Tribe/State and Contractor will continue to own their respective proprietary technologies developed before entering into the Contract.  Any hardware bought through the Contractor by the Tribe/State, and paid for by the Tribe/State, will be owned by the Tribe/State.  Any software licensed through the Contractor and sold to the Tribe/State, will be licensed directly to the Tribe/State.

Standard Software

If applicable and necessary, all Standard Software used in performing the Services shall be provided to the Tribe/State under a separate license agreement between the Tribe/State and the owner (or authorized licensor) of such software.  

Pre-existing Materials for Custom Software Deliverables


Neither Contractor nor any of its Subcontractors shall incorporate any preexisting materials (including Standard Software) into Custom Software Deliverables or use any pre-existing materials to produce Custom Software Deliverables if such pre-existing materials will be needed by the Tribe/State in order to use the Custom Software Deliverables unless (i) such pre-existing materials and their owners are identified to the Tribe/State in writing and (ii) such pre-existing materials are either readily commercially available products for which Contractor or its Subcontractor, as the case may be, has obtained a license (in form and substance approved by the Tribe/State) in the name of the Tribe/State, or are materials that Contractor or its Subcontractor, as the case may be, has the right to license to the Tribe/State and has licensed to the Tribe/State on terms and conditions approved by the Tribe/State prior to using such pre-existing materials to perform the Services.

General Skills


Notwithstanding anything to the contrary in this Section, each party, its Subcontractors and their personnel shall be free to use and employ its and their general skills, know-how and expertise, and to use, disclose and employ any generalized ideas, concepts, know-how, methods, techniques or skills gained or learned during the course of performing the Services, so long as it or they acquire and apply the foregoing without disclosure of any confidential or proprietary information of the other party.

Software Warranties 
(a)
Performance Warranty
The Contractor represents and warrants that Deliverables, after Final Acceptance, will perform and operate in compliance with the requirements and other standards of performance contained in this Contract (including all descriptions, specifications and drawings made a part of the Contract) for a period of [X#] (i.e. 90) days.  In the event of a breach of this warranty, Contractor will promptly correct the affected Deliverable(s) at no charge to the Tribe/State.

 (b)
No Surreptitious Code Warranty

The Contractor represents and warrants that no copy of licensed Software provided to the Tribe/State contains or will contain any Self-Help Code or any Unauthorized Code as defined below.  This warranty is referred to in this Contract as the “No Surreptitious Code Warranty.”  

As used in this Contract, “Self-Help Code” means any back door, time bomb, drop dead device, or other software routine designed to disable a computer program automatically with the passage of time or under the positive control of a person other than the licensee of the software.  Self-Help Code does not include Software routines in a computer program, if any, designed to permit an owner of the computer program (or other person acting by authority of the owner) to obtain access to a licensee’s computer system(s) (e.g. remote access via modem) for purposes of maintenance or technical support.

As used in this Contract, “Unauthorized Code” means any virus, Trojan horse, spyware, worm or other Software routines or components designed to permit unauthorized access to disable, erase, or otherwise harm software, equipment, or data; or to perform any other such actions.  The term Unauthorized Code does not include Self-Help Code.  Unauthorized Code does not include Software routines in a computer program, if any, designed to permit an owner of the computer program (or other person acting by authority of the owner) to obtain access to a licensee’s computer system(s) (e.g. remote access via modem) for purposes of maintenance or technical support.

In addition, Contractor will use up-to-date commercial virus detection software to detect and remove any viruses from any software prior to delivering it to the Tribe/State.

(c)
Calendar Warranty

The Contractor represents and warrants that all software for which the Contractor either sells or licenses to the Tribe/State and used by the Tribe/State prior to, during or after the calendar year 20XX, includes or shall include, at no added cost to the Tribe/State, design and performance so the Tribe/State shall not experience software abnormality and/or the generation of incorrect results from the software, due to date oriented processing, in the operation of the business of the Tribe/State.

The software design, to insure calendar year rollover compatibility, shall include, but is not limited to: data structures (databases, data files, etc.) that provide 4-digit date century; stored data that contain date century recognition, including, but not limited to, data stored in databases and hardware device internal system dates; calculations and program logic  (e.g., sort algorithms, calendar generation, event recognition, and all processing actions that use or produce date values) that accommodates same century and multi-century formulas and date values; interfaces that supply data to and receive data from other systems or organizations that prevent non-compliant dates and data from entering any Tribe/State system; user interfaces (i.e., screens, reports, etc.) that accurately show 4 digit years; and assurance that the year 2000 shall be correctly treated as a leap year within all calculation and calendar logic.



(d)
Third-party Software Warranty
The Contractor represents and warrants that it will disclose the use or incorporation of any third-party software into the Deliverables.  At the time of Delivery, the Contractor shall provide in writing the name and use of any Third-party Software, including information regarding the Contractor’s authorization to include and utilize such software.  The notice shall include a copy of any ownership agreement or license that authorizes the Contractor to use the Third-party Software.

Equipment Warranty 
To the extent Contractor is responsible under this Contract for maintaining equipment/system(s), Contractor represents and warrants that it will maintain such equipment/system(s) in good operating condition and will undertake all repairs and preventive maintenance in accordance with the applicable manufacturer's recommendations for the period specified in this Contract.

The and shall operate and perform to the requirements and other standards of performance contained in this Contract, when installed, at the time of Final Acceptance by the Tribe/State, and for a period of one (1) year commencing upon the first day following Final Acceptance.  Contractor represents and warrants that the equipment/system(s) shall be in good operating condition.   Within [X#] business days of notification from the Tribe/State, the Contractor shall adjust, repair or replace all equipment that is defective or not performing in compliance with the Contract.  The Contractor shall assume all costs for replacing parts or units and their installation including transportation and delivery fees, if any.

The Contractor shall provide a toll-free telephone number to allow the Tribe/State to report equipment failures and problems to be remedied by the Contractor.

The Contractor agrees that all warranty service it provides under this Contract shall be performed by original equipment manufacturer (OEM) trained, certified and authorized technicians.  

The Contractor shall act as the sole point of contact for warranty service.  The Contractor warrants that it shall pass through to the Tribe/State any and all warranties obtained or available from the original equipment manufacturer, including any replacement, upgraded, or additional equipment warranties.

All warranty work shall be performed on the Tribe/State worksite(s).

Physical Media Warranty 


(a)
Contractor represents and warrants that each licensed copy of the Software provided by the Contractor is free from physical defects in the media that tangibly embodies the copy.  This warranty does not apply to defects discovered more than thirty (30) days after that date of Final Acceptance of the Software by the Tribe/State.  This warranty does not apply to defects arising from acts of Excusable Failure.  If the Contractor breaches this warranty, then the Tribe/State shall be entitled to replacement of the non-compliant copy by Contractor, at Contractor’s expense (including shipping and handling).
